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Summary

Frontier submits this petition for reconsideration of limited aspects of the rules
adopted by the Commission to implement section 222 of the Communications Act. The
Commission should reconsider and alter four aspects of the CPNI rules that it has
adopted.

First, the Commission should delete the requirement that carriers electronically
track the "purpose” for which carrier personnel access CPNI. The costs that retention
of this rule would engender far outweigh any potential benefits, a fact that the
Commission may not have appreciated.

Second, the Commission should eliminate the requirement that the solicitation of
customers be contained in the same communication as the notice advising customers
of their CPNI rights. The Commission adopted this rule with virtually no discussion and
it conflicts with the Commission's clearly-stated expectation that carriers will (or, at
least, may) engage in multiple solicitations of customers' consent to use their CPNI
outside the context of the total service package. It is also inconsistent with accepted
business practices and assumes that customers expect no continuing relationship with
their carrier.

Third, the Commission should remove the prohibition on the use of CPNI for
"win-back" purpb_ses. Section 222 does not compel this restriction and it is
unnecessary in any event. The Commission, however, must continue to assure itself
that carriers -- particularly, the largest incumbent local exchange carriers -- are not

misusing customer information of their competitors.
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Fourth, particularly in the context of CMRS, the Commission should reconsider
its exclusion of CPE from the CMRS basket. Whatever may be the case with respect to
wireline services, customers view CPE as part and parcel of their wireless services.
CPE has traditionally been subsidized by CMRS providers. Customers have come to

expect that CPE will be closely associated with their wireless services. Prior

Commission decisions recognize this market reality.
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Introduction
Frontier Corporation ("Frontier'), on behalf of its incumbent local exchange,
competitive local exchange, interexchange and wireless subsidiaries and affiliates,

submits this petition for reconsideration of limited aspects of the rules adopted by the

Commission to implement section 222 of the Communications Act.' Frontier generally
concurs in the arguments advanced by the Cellular Telecommunications Industry
Association and GTE in their respective motions for stay or clarification. Regardless of

the Commissioﬁ's disposition of those requests, however, the Commission should

Implementation of the Telecommunications Act of 1996: Telecommunications Carriers’
Use of Customer Proprietary Network Information and Other Customer Information, CC
Dkt. 96-115, Second Report and Order and Further Notice of Proposed Rulemaking, FCC
98-27 (Feb. 26, 1998) ("Second Report’). A summary of the Second Report was
published in the Federal Register on April 24, 1898,

See 47 C.F R. §§ 64.2001 et seq.
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reconsider and alter four aspects of the customer proprietary network information
("CPNI") rules that it has adopted.

First, the Commission should delete the requirement that carriers electronically
track the "purpose" for which carrier personnel access CPNI.> The costs that retention
of this rule would engender far outweigh any potential benefits, a fact that the
Commission may not have appreciated.

Second, the Commission should eliminate the requirement that the solicitation of
customers be contained in the same communication as the notice advising customers
of their CPNI rights.3 The Commission adopted this rule with virtually no discussion*
and it conflicts with the Commission's clearly-stated expectation that carriers will (or, at
least, may) engage in multiple solicitations of customers' consent to use their CPNI
outside the context of the total service package. It is also inconsistent with accepted
business practices, and assumes that customers expect no continuing relationship with
their carrier.

Third, the Commission should remove the prohibition on the use of CPNI for
"win-back" purposes.” Section 222 does not compel this restriction and it is
unnecessary in any event. The Commission, however, must continue to assure itself
that carriers -- particularly, the largest incumbent local exchange carriers -- are not

misusing customer information of their competitors.

2 47 C.F.R. §64.2009(c).

3 47 C.F.R. § 64.2007()(4).
See Second Report, 4 141.
° 47 C.F.R. § 64.2005(b)(3).



Fourth, particularly in the context of commercial mobile radio services ("CMRS'),
the Commission should reconsider its exclusion of customer premises equipment
("CPE") from the CMRS basket.® Whatever may be the case with respect to wireline
services, customers view CPE as part and parcel of their wireless services. CPE has
traditionally been subsidized by CMRS providers. Customers have come to expect that
CPE will be closely associated with their wireless services. Prior Commission decisions
recognize this market reality.

Argument
I THE COMMISSION SHOULD ELIMINATE ITS
REQUIREMENT THAT CARRIERS ELECTRONICALLY
MONITOR THE PURPOSE FOR WHICH CARRIER
PERSONNEL ACCESS CPNI.

The Commission correctly decided to pursue a use, rather than an access,
restriction on CPNI.” The Commission also developed a series of electronic monitoring
rules that, based upon its Computer Il requirements, it expected would not be overly
expensive to implement.8

While this may be true for the largest exchange carriers that were already

subject to the Commission's Computer Il requirements® -- and that have already

incurred many of these costs -- it is likely not true for other carriers, such as Frontier."®

47 C.F.R. § 64.2005(b)(1).
See Second Report, 1 195-98.
’ Id., 91 197-98.

Indeed, the comments that the Commission cites in support of this proposition came
almost exclusively from such carriers. See id. § 197 n.687.

0 The Commission -- by granting carriers an eight month transition period to implement the

necessary system modifications (id., ] 202) and by offering carriers an opportunity to



Nonetheless, Frontier is prepared to implement the requirements that it establish a
CPNI flag within the first few lines of the first screen and count the times that CPNI is
accessed. The requirement that it also monitor the purposes for which CPNI is
accessed, however, is likely unnecessarily burdensome.

Although Frontier has not completed its estimates of the time and expense that it
could incur to complete the systems changes necessary to comply with the
Commission’s requirements, it believes that this effort would take several months and
cost a substantial amount of money. Moreover, actually complying with the requirement
on an ongoing basis is necessarily labor-intensive, requiring individualized entry each
time a carrier employee accesses a customer's CPNI. Frontier's sales and customer
service representatives access customer records hundreds of thousands, if not millions,
of times per year. And this figure does not include the times that such information is
accessed by installation, repair, marketing, legal and regulatory representatives for
reasons that are totally unrelated to marketing services to individual customers by
utilizing those customers' CPNI. This rule would be expensive and burdensome to
implement, and, in an environment of rapid change, it may prove to be transitional at
best. No business can justify the expenditure independently. Moreover, since the
Commission has accepted the “total service” view of the market, the logical outgrowth is

that these costs are transitional.

seek waivers based upon individual circumstances (id., | 194) -- at least implicitly
recognizes this fact.



It is overbroad in any event. The Commission has also adopted a variety of

disclosure, training, approval and certification rules to ensure compliance with its CPNI

requirements.” By eliminating this one requirement, the Commission will not lose the

ability to audit carrier compliance with section 222 or otherwise ensure that carriers

comply with its regulations. Comparing the time and expense that would be required to

comply with this requirement with the relatively minor benefits that its retention would

engender,12 the Commission should rescind it.

THE COMMISSION SHOULD ELIMINATE ITS APPARENT
REQUIREMENT THAT CARRIERS COMBINE CPNI
NOTIFICATION AND SOLICITATION IN THE SAME
CORRESPONDENCE.

The Commission has adopted a rule that requires carriers to combine written

notifications of customers of their CPNI rights with written solicitations for the

customer's approval of the use of CPNI."> The Commission did not justify this

requirement. It merely stated that:

Similarly, the solicitation for approval, if written, should not
be on a document separate from the notification, even if
such document is included within the same envelope or
package.™

Frontier believes that this is an error which the Commission may correct by an

appropriate erratum. The Commission indicated elsewhere in the order: the notification

See 47 C.F.R. § 2009.

When the Commission is considering rules that require major modifications to IT systems,
it needs to keep in mind that this is 1998. Carriers -- including Frontier -- are involved in
major Year 2000 efforts. These should be at the forefront of IT development efforts. The
Commission should be loathe to adopt rules that deflect focus from Year 2000 projects.

47 C.F.R. § 64.2007(f)(4).
Second Report, {] 41 (emphasis added).



must be prior to any solicitation for approval;'® carriers are required to provide only a
one-time notification of customers' CPNI rights:'® and carriers may solicit customers
multiple times."”’

In this context, Frontier believes that the Commission's requirement is simply an
error. If the Commission meant to say that, if the solicitation and notification are
contained in the same document, then the notification must come first,'® Frontier has no
objection. Otherwise, the Commission should correct this apparent error, which is
simply inconsistent with the balance of the Commission's discussion on this subject.

If, however, the adoption of this rule was not an oversight on the part of the
Commission, then the Commission should reconsider and rescind it. As described
above, ' this rule is not reconcilable with other Commission expectations. Nor does it
make sense to permit carriers to divorce oral and electronic notifications from
solicitations, but not to do so with respect to written notifications and solicitations. So
long as the notice precedes the solicitation and is proximate in time to any solicitation --
which the rules already require® — it should make no difference that written notifications
and solicitations are in different packages. By the time any written solicitation is made,

customers will have already been informed -- and presumably are aware -- of their

12 Id., 9 140.
8 Id., § 141.
7 Id., §117.
8 See id. 1 141.

See supra at 5-6.
See 47 C.F R. §§ 64.2207(f), (f)(3).
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CPNI rights. Finally, customers will be unhappy with transactions in which repetitive
notices will be provided in order to procure other services.

Moreover, the rule, as presently crafted, is counterproductive. It may create
incentives for carriers to rely upon oral, rather than written, notifications and solicitations
as to which there is no similar restriction. Yet, the rules recognize that oral
communications are less reliable or auditable than written communications.’’ The
Commission should eliminate this anomaly.

il.  THE COMMISSION SHOULD PERMIT THE USE OF CPNI
TO "WIN-BACK" CUSTOMERS.

Section 64.2005(b)(3) prohibits the use of CPNI to attempt to regain a former
customer's business.?? The Commission justifies this requirement, in part, on the basis
of anticompetitive potential.23 Although the Commission is correct to express concern
regarding potential anticompetitive abuse -- and should take action to address it,
particularly with respect to activities in which the largest incumbent local exchange
carriers may engage -- the rule as crafted is overbroad.

In the first instance, it is inconsistent with the rules that permit carriers to utilize
CPNI for the purpose of selling additional services within the customer's total service
package. To the extent that the Commission is correct that customers expect -- and the

statute permits -- carriers to utilize CPNI to sell additional services within the customer's

a See 47 C.F.R. § 64.2007(b).
2 47 C.F.R. § 64.2005(b)(3).
B See Second Report, ] 85 n.316,



total service package,24 then it certainly follows that customers expect carriers to utilize
their CPNI to attempt to retain their existing business.

Nor is the use of CPNI in a “win-back” context inconsistent with the language of
the statute. Section 222(c)(1)(A) permits the use of CPNI in connection with “the
telecommunications service from which the information is derived.”®® In this context, a
carrier that is attempting to retain a customer is utilizing CPNI in a manner envisioned
by the statute -- namely, the continued provision of a telecommunications service.
Thus, contrary to the Commission’s conclusion,?® this use of CPNI falls within the total
service relationship. In many cases, the relationship has not yet entirely been severed.
Moreover, with the prevalence of slamming, it is entirely possible that, although the
carrier may perceive that the customer has left or is about to leave, the customer has
authorized no such change.

In addition, such information may be particularly useful in assisting carriers to
win-back their customers. It would certainly assist a carrier in designing -- to the extent
permitted -- a package of service offerings that could better meet that customer's needs
or be tailored more precisely to a competitor's offerings. Win-back provides a form of
comparison shopping for the customer -- a direct comparative offer that can serve the

customer’s interest.

24 Seeid., | 24.

Although Frontier is not challenging, on reconsideration, this aspect of the Commission’'s
decision, it believes that the Commission's view of customer expectations is unduly
narrow.

s 47 U.S.C. § 222(c)(1)(A).
% Second Report, ] 85.



Nonetheless, should the Commission rescind this rule, it must ensure that
carriers with market power -- particularly, the largest incumbent local exchange carriers
-- do not abuse the carrier-to-carrier relationship with their competitors unfairly to win-
back customers.?’ Thus, if the Commission rescinds this rule as Frontier suggests, it
should flatly prohibit incumbent local exchange carriers from utilizing information
(whether or not classified as CPNI) derived solely from their status as providing carrier-
to-carrier services to their competitors in win-back efforts.

Section 64.2005(b)(2) prohibits the use of CPNI "to identify or track customers
that call competing service providers." That rule is fine, as far as it goes. However, in
the case of incumbent local exchange carriers, it does not go far enough. The
Commission should prohibit the use of any information derived solely from the provision
of carrier-to-carrier services in win-back campaigns, particularly when an incumbent
local exchange carrier establishes “win-back” programs that appear to be able to be
successful solely because of the use of this information.

This is not to say that incumbent local exchange carriers should not be afforded
the opportunity to retain their customers. However, the Commission must remain

cognizant of their economic and regulatory status as dominant carriers.’®  Frontier's

2 In the emerging arena of local exchange competition, competitive local exchange carriers

-- either of the resale or facilities-based variety -- are critically dependent upon the
incumbent local exchange carriers for the facilities and services that they need to serve
their customers in competition with incumbent local exchange carriers.

% Although the Commission has generally eschewed in this proceeding adopting regulations

that differentiate between dominant and non-dominant carriers, it would be justified in
doing so in this instance. Section 222 -- which generally does not create such a
distinction -- does not require the result that the Commission reaches in this context.
Thus, the Commission would be fully justified in making such a distinction here.



10

competitive local exchange companies have already experienced such problems,
where certain local exchange carriers have come close (if not crossed the line) to
disparaging Frontier in order to retain customers. In a market that is not yet
characterized by effective competition, the Commission needs to discourage this type of
behavior.
Permitting carriers to use CPNI to engage in win-back is consistent with section

222 and otherwise makes sense. In the context of incumbent local exchange carriers,
however, the Commission needs to provide additional protections. In this regard,
Frontier suggests that the Commission modify section 64.2005(b)(2) of its rules by
adding:

An incumbent local exchange carrier may not use

information derived solely from the provision of carrier-to-

carrier services, including the identity of the competitor, to

regain the business of the customer who has switched to

another service provider.

IV. THE COMMISSION SHOULD MODIFY ITS RULES THAT
DIVORCE CMRS SERVICE FROM CPE.

The Commission has apparently adopted a rule that precludes CMRS providers
from using customers' CPNI to market CPE.? Unlike the situation on the wireless side
-- where the Commission had previously applied structural separation rules to the

largest carriers"provision of landline service and CPE -- the Commission explicitly

% 47 C.F.R. §64.2005(b)(1).

With respect to CMRS providers, the rule is quite unclear. The Commission defines CPE
as equipment "employed on the premise of a person” (47 C.F.R. § 64.2003(d)). itis hard
to describe a wireless phone, which is typically in a car, briefcase, pocketbook or hooked
on a belt of a person as being located on a person's premises.
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rejected such a regime for cellular providers. Indeed, wireless carriers have historically
heavily subsidized cellular equipment to obtain new cellular customers. At least in the
wireless industry, there has been little, if any, customer distinction between service and
equipment in terms of what customers expect.

Frontier acknowledges that, with respect to new customers this is not an issue,
as a carrier such as Frontier Cellular would possess no CPNI. It is a distinct issue with
respect to existing customers to whom Frontier Cellular wants to market new services.
For example, Frontier Cellular is in the process of upgrading its wireless network to
offer digital service. Obviously, a customer cannot subscribe to digital cellular service
without also possessing a digital-capable cellular telephone. In order effectively to
target customers for digital service, their CPNI is particularly useful. Precluding the use
of CPNI to target existing analog customers to upgrade their service to digital would be
an unnecessary handicap.

At least with respect to the CMRS industry, the Commission should modify its

rule to include service and equipment in the customer's total service package.



12

Conclusion
For the foregoing reasons, the Commission should reconsider limited portions of
its Second Report in this proceeding and, upon reconsideration, act in the manner
suggested herein.

Respectfully submitted,

by Dy 1>
Michaél J. Shottley, I

Attorney for Frontier Corporation

180 South Clinton Avenue
Rochester, New York 14646
(716) 777-1028

May 22, 1998
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